No. 24-1626 and all consolidated cases: Nos. 24-1522, 24-1624, 24-1627, 24-
1628, 24-1631, 24-1633, 24-1634, and 24-1685

IN THE UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

State of lowa, et al.
Petitioners
V.
United States Securities and Exchange Commission

Respondent

Petition for Review of an Order of the Securities & Exchange Commission

Motion by Job Creators Network Foundation and
National Association of Wholesaler-Distributors to File Brief as Amici Curiae
in Support of Petitioners

Ivan L. London

Grady J. Block

MOUNTAIN STATES

LEGAL FOUNDATION

2596 South Lewis Way
Lakewood, Colorado 80227
(303) 292-2021
ilondon@mslegal.org
gblock@mslegal.org

June 24, 2024 Counsel for Amici Curiae

Appellate Case: 24-1626 Page:1  Date Filed: 06/24/2024 Entry ID: 5406602



TABLE OF CONTENTS

PAGE

TABLE OF CONTENTS ...ttt

TABLE OF AUTHORITIES

MOTION .................................................................................................

ARGUMENT ...t ae e aaaaeaanes

L. Legal Standard...........cccoeeviiiiiiiiiieciece e

II.  Movants Meet the Rule 29 Requirements ............cccceecveerveeennnnne.

1. CONSENL ... e e e e e e e e eaaaaaeeees

2. Accompanying Brief
3. Rule 29(a)(3) Statements

......

....................................................

A. The Movants’ INtEIESS vv.uvvreeeeeeeeeieeeeeeeeeeeeieeeeieaaes

B.  Desirability and Relevance ...........cccocovvveeiiieeennennn,

TIL.  CONCIUSION ettt

CERTIFICATE OF COMPLIANCE

CERTIFICATE OF ELECTRONIC FILING......ccccoooiiniieniieeiiceieenne

Appellate Case: 24-1626

Page: 2

i

Date Filed: 06/24/2024 Entry ID: 5406602

11



TABLE OF AUTHORITIES

CASE(S) PAGE(S)
Rules

Fed. R, APD. P. 27 ettt

Fed. R. App. P. 27(2)(2)(B) covveeieeeeieeeeeee ettt

Fed. RLADPD. P29 et

Fed. R.ADPD. P 29(2)(2) ittt

Fed. R.ADPD. P 29(2)(3) ettt

11

Appellate Case: 24-1626 Page: 3  Date Filed: 06/24/2024 Entry ID: 5406602



MOTION

Per Fed. R. App. P. 27 and 29, the Job Creators Network Foundation (JCNF)
and National Association of Wholesaler-Distributors (NAW) (collectively,
Movants), respectfully request leave to file a brief in this case as amici curiae in
support of the Petitioners. JCNF and NAW are serving and filing their proposed brief
with this motion as accompanying documents per Fed. R. App. P. 27(a)(2)(B).!

ARGUMENT

I. Legal Standard

Under Fed. R. App. P. 29(a)(2)—(3), an amicus curiae “may file a brief [1] by
leave of court or if the brief states that all parties have consented to its filing,” and
otherwise by motion if the motion [2] has the accompanying proposed brief and
[3] states [A] “the movant’s interest; and [B] the reason why an amicus brief is
desirable and why the matters asserted are relevant to the disposition of the case.”
II. Movants Meet the Rule 29 Requirements

1. Consent

Movants have conferred with all parties. The Texas Alliance of Energy
Producers, the Domestic Energy Producers Alliance, the United States Securities
and Exchange Commission, the National Legal and Policy Center, and the Oil and

Gas Workers Association have consented to Movants filing an amicus curie brief.

! The proposed brief is Ex. 1 to this motion.
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While the remaining parties do not object to this filing, Movants have not heard back
from all the parties. Thus, Movants are filing this motion requesting permission to
file the amici curiae brief attached as Exhibit 1.

2.  Accompanying Brief

Movants are serving and filing their proposed brief as Ex. 1 to this motion.

3. Rule 29(a)(3) Statements
A. The Movants’ Interests

The Job Creators Network Foundation is a nonpartisan 501(c)(3) organization
founded by entrepreneurs who believe the best defense against bad government
policies is a well-informed public. JCNF is dedicated to educating employers and
employees of Main Street America about the impact of government policies on
economic freedom. Through its Legal Action Fund, JCNF fights back against
government overreach that threatens the economic liberties of businesses,
particularly small businesses who are the backbone of the American economy.

The SEC’s climate disclosure rule represents a quintessential example of
regulatory overreach into the operations of private businesses. By mandating
extensive and costly disclosures related to climate change, the SEC is attempting to
impose its own policy preferences on the private sector under the guise of protecting
investors. However, the rule will do little to provide material information to investors

while imposing enormous costs and burdens on businesses. It is precisely this sort
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of unaccountable agency action, untethered from statutory authority, that JCNF was
created to oppose.

Among the privately held businesses, the small businesses will be among the
hardest hit by the SEC’s disclosure rule, even though many are not public companies
directly subject to the regulation. Small companies in the supply chains of larger
public companies will inevitably face pressure to collect and report the same climate
data up the chain. They will be forced to divert resources from job creation and
growth to complying with the SEC’s invasive mandates. JCNF therefore has a strong
interest in challenging the SEC’s rule to protect the rights and interests of privately
held businesses, especially the small businesses, and to preserve the conditions that
enable dynamic economic growth and prosperity.

For its part, the National Association of Wholesaler-Distributors is a trade
association representing the $8 trillion wholesale distribution industry, which is the
vital link in the supply chain between manufacturers and retailers/commercial,
industrial, and institutional end users. NAW members operate in nearly every state
and congressional district, providing stable and well-paying jobs to more than 6
million American workers. Most wholesaler-distributors are small-to-medium-sized,
closely held businesses operating on tight margins.

NAW’s members will be severely impacted by the SEC’s climate disclosure

rule, even though the majority are privately held companies not directly subject to
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the regulation. Because wholesaler-distributors are positioned between public
companies in the supply chain, they will face immense pressure to disclose the same
climate-related data and make the same burdensome calculations as their public
company suppliers and customers. The costs of complying with these mandates will
be unsustainable for many NAW members and will force them to divert money away
from job-creating investments. NAW is participating as amicus to explain to the
Court how the SEC’s rule will have a cascading effect throughout the supply chain,
threatening businesses and jobs in the wholesale distribution industry.

As described in the next section (briefly) and in the accompanying brief, this
imposition on publicly traded companies reaches way, way beyond. It unlawfully
and unreasonably extends federal regulations into small, privately held businesses.
But it doesn’t belong there.

B. Desirability and Relevance

The attached amicus brief will provide important insights to the Court on the
detrimental consequences of the SEC’s climate disclosure rule that are not fully
addressed in the parties’ briefs. By articulating how the Commission’s sweeping
mandate will impose severe costs on small and privately held businesses throughout
the economy, the brief illuminates the staggering scope of the SEC’s regulatory
overreach.

In particular, JCNF’s and NAW’s brief focuses on the destructive impact the

4
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SEC’s rule will have on small—and even big- and medium-size but privately held—
business. The brief explains how these companies, especially those that supply larger
public companies, will inevitably be caught up in the rule’s extensive disclosure
regime. Suppliers will face overwhelming pressure from public company customers
to report the same climate data, undertake the same emissions analyses, and fill out
the same attestation forms. The resources required to comply with these demands
will force privately held businesses, and mostly small ones—outside the SEC’s zone
of interests—to forego critical investments in growth, job creation, and innovation.

By driving up costs for businesses to unsustainable levels, the SEC’s rule will
make it harder for privately held companies, especially the small ones, to exist,
reducing dynamism across the economy. The Commission failed to adequately
consider and justify these devastating impacts on privately held businesses,
especially the small ones, and the adverse effects on economic growth and
competitiveness. JCNF’s and NAW’s brief provides a real-world perspective on
these issues to aid the Court’s understanding of the far-reaching consequences of the
SEC’s unprecedented action.

In addition, the attached brief elaborates on key legal deficiencies in the SEC’s
rule. For example, the brief expands on arguments that the SEC’s rule 1s arbitrary
and capricious, detailing how the SEC did not adequately justify the purported

benefits of the rule and properly balance them against the staggering costs. This
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failure is especially stark with respect to the impact on privately held businesses,
especially the small ones, which the Commission brushed aside in a few short,
unsubstantiated sentences. The brief thus provides a more comprehensive discussion
of the legal shortcomings of the SEC’s rulemaking process.

In sum, the attached amicus brief offers important additional context and
arguments to facilitate this Court’s consideration of the weighty issues presented in
this case. The devastating consequences for small and independent businesses that
are not fully explored by the parties provide critical insights into the disastrous real-
world impacts of the SEC’s vast regulatory overreach. The brief’s elaboration of key
legal infirmities in the SEC’s claimed authority and rulemaking process further
demonstrates that the Commission’s unprecedented climate disclosure rule cannot
stand. For these reasons, JCNF and NAW respectfully submit that their perspectives
as amici curiae will aid the Court’s resolution of this case and should be considered.
III. Conclusion

For the foregoing reasons, Movants respectfully request that the Court grant
their motion, and the Court accepts the accompanying brief either as filed or for
filing in this case.

Dated: June 24, 2024

s/ Ivan L. London
Ivan L. London

MOUNTAIN STATES LEGAL FOUNDATION
2596 S. Lewis Way
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Lakewood, CO 80227
(303) 292-2021
ilondon@mslegal.org

7

Appellate Case: 24-1626 Page: 10  Date Filed: 06/24/2024 Entry ID: 5406602



CERTIFICATE OF COMPLIANCE

This motion complies with the requirements of Fed. R. App. P. 27(d) and

Circuit Rules 27-1(1)(d) and 32-3(2) because it has _1,256 words.

This motion also complies with the typeface requirements of Fed. R. App. P.
32(a)(5) and the type-style requirements of Fed. R. App. P. 32(a)(6) because this
motion has been prepared in a proportionally spaced typeface using Microsoft Word
in 14-point Times New Roman font.

DATED this 24th day of June 2024

/s/ Ivan L. London
Ivan L. London
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CERTIFICATE OF ELECTRONIC FILING

In accordance with this Court’s CM/ECF User’s Manual and Local Rules, I
hereby certify that the foregoing has been scanned for viruses with Sentinel One,
updated June 24, 2024, and is free of viruses according to that program.

In addition, I certify that all required privacy redactions have been made and
the electronic version of this document is an exact copy of the written document to
be filed with the Clerk.

DATED this 24th day of June 2024

/s/  Ivan L. London
Ivan L. London
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CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and Eighth Circuit Rule
26.1A, counsel for Amici Curiae certifies that:

1. The National Association of Wholesaler-Distributors (NAW) is a 501(c)(6)
non-profit trade association. It has no parent corporation, and no publicly held
corporation owns 10% or more of its stock.

2. The Job Creators Network Foundation (JCNF) is a 501(c)(3) non-profit
organization. It has no parent corporation, and no publicly held corporation
owns 10% or more of its stock.

Neither NAW nor JCNF is a subsidiary or affiliate of any publicly owned

corporation, and neither organization issues shares or debt securities to the public.
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INTERESTS OF AMICI CURIAE

NATIONAL ASSOCIATION OF WHOLESALER-DISTRIBUTORS

National Association of Wholesaler-Distributors (NAW) is an employer and
a non-profit, non-stock, incorporated trade association that represents the wholesale
distribution industry—the essential link in the supply chain between manufacturers
and retailers as well as commercial, institutional, and governmental end users. NAW
is made up of direct member companies and a federation of national, regional, and
state associations across 19 commodity lines of trade which together include
approximately 35,000 companies operating nearly 150,000 locations throughout the
nation. The overwhelming majority of wholesaler distributors are small-to-medium-
size, closely held businesses. As an industry, wholesale distribution generates more
than $8 trillion in annual sales volume providing stable and well-paying jobs to more
than 6 million workers. NAW files this brief on its own behalf and on behalf of its
members’ companies, whose operations and employees are placed at risk by the
SEC’s Rule.

JOB CREATORS NETWORK FOUNDATION

The Job Creators Network Foundation (JCNF) is a 501(c)(3) nonpartisan

organization founded by entrepreneurs committed to educating employees of Main

Street America about government policies that harm economic freedom. JCNF’s
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Legal Action Fund defends against government overreach to ensure that America’s
free market system is not only protected but allowed to thrive.

The SEC’s Rule represents a significant expansion of government power and
regulatory overreach. By claiming broad authority to mandate climate disclosures,
the SEC is intruding into the operations of businesses and imposing its own policy
preferences on the private sector. JCNF has a strong interest in opposing the SEC’s
Rule and defending the rights and interests of privately held businesses against such
government overreach. By filing this brief, JCNF seeks to ensure that the SEC
remains within the bounds of its legal authority and does not impose undue burdens
on the entrepreneurs and job creators who drive America’s economic growth and
prosperity.

SUMMARY OF ARGUMENT

The Securities and Exchange Commission’s final rule, The Enhancement and
Standardization of Climate-Related Disclosures for Investors (the Rule), constitutes
an extraordinary and unauthorized expansion of the Commission’s regulatory
powers. This Rule mandates comprehensive and onerous disclosure obligations for
public companies, requiring detailed information on climate risks, greenhouse gas
emissions, and related governance. Such demands breach the Administrative
Procedure Act (APA) and place significant financial burdens on businesses,

especially those that are privately held and small to mid-sized.
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First, the Rule is arbitrary and capricious under the APA because the SEC has
failed to provide a reasoned explanation or substantial evidence to support its
necessity and benefits. The Commission’s abrupt reversal of its longstanding
position on the scope of its disclosure authority, coupled with its reliance on
equivocal and limited evidence, renders the Rule unreasonable. The SEC has also
failed to adequately consider the Rule’s significant compliance costs and potential
unintended consequences.

Second, the Rule places substantial and undue burdens on businesses,
including—as described in this brief—impacting privately held enterprises. The
extensive disclosure requirements necessitated by the Rule will compel companies
to reallocate resources from job creation and growth, leading to diminished
economic productivity, fewer job opportunities, and reduced investor returns. That
part is obvious. Moreover, the Rule’s indirect effects on private companies will
compound these economic harms, as small businesses face pressure from their
larger, public company customers to make their own climate disclosures.

For these reasons, this Court should vacate the SEC’s climate disclosure rule
and hold that the Commission has failed to engage in reasoned decision-making. By
doing so, this Court can check agency overreach, protect the rights and interests of
American businesses, and ensure that major policy decisions are made by Congress,

not administrative agencies.
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ARGUMENT

I. Legal Framework

The APA provides the framework for reviewing rules promulgated by federal
agencies. Under the APA, courts must “hold unlawful and set aside agency action”
that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance

99 ¢6

with law,” “in excess of statutory jurisdiction,” or “without observance of procedure
required by law.” 5 U.S.C. § 706(2)(A), (C), (D).

Agency action is arbitrary and capricious if the agency fails to “examine the
relevant data and articulate a satisfactory explanation for its action including a
‘rational connection between the facts found and the choice made.”” Motor Vehicle
Mfrs. Ass’'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).
Courts have not hesitated to invalidate SEC rules that lack substantial evidence or
fail to adequately consider the economic consequences of the agency’s actions. See,
e.g., Business Roundtable v. SEC, 647 F.3d 1144, 1148-49 (D.C. Cir. 2011);
Chamber of Commerce v. SEC, 412 F.3d 133, 143 (D.C. Cir. 2005).

Under the arbitrary and capricious standard, courts must ensure that agencies
have engaged in reasoned decision-making and have not overlooked important
aspects of the problem before them. See State Farm, 463 U.S. at 43. Agencies must
provide a logical and rational connection between the facts found and the policy

choices made, and they must offer a reasoned explanation for any change in position.
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See id.; FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009). Failure to
do so renders an agency’s action arbitrary and capricious.

The SEC’s Rule falls short under the arbitrary and capricious standard through
its failure to provide a reasoned explanation or substantial evidence to support the
Rule’s necessity and benefits.! This Court should therefore vacate the Rule and
prevent the SEC from exceeding its legal authority and imposing undue burdens on

American businesses.

II. The SEC’s Rule is Arbitrary and Capricious

The SEC’s Rule is also arbitrary and capricious because it fails to justify the
drastic change in policy and lacks substantial evidence. For decades, the SEC
maintained that it lacked authority to impose broad climate disclosures absent a
change in statutory authority. See Environmental and Social Disclosure, 40 Fed.
Reg. 51,656, 51,657 (Nov. 6, 1975); Business and Financial Disclosure Required by
Regulation S-K, 81 Fed. Reg. 23,916, 23,970 (Apr. 22, 2016). The SEC has not

adequately explained its abrupt reversal in position, rendering its action arbitrary and

1 Counsel for amici previously filed a comment on the Rule when it was first
proposed, highlighting concerns about the SEC’s statutory authority and potential
First Amendment violations. See Mountain States Legal Foundation, Comment
Letter on Proposed Rule: The Enhancement and Standardization of Climate-Related
Disclosures  for Investors (June 17, 2022), https://mslegal.org/wp-
content/uploads/2022/05/MSLF-Comments-re-Proposed-Rule.pdf. These concerns
remain relevant to the final rule and underscore its arbitrary and capricious nature.
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capricious. See FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 (2009)
(requiring agencies to provide “good reasons” for a policy change).

The SEC’s failure to acknowledge and explain its change in position is
particularly glaring given the significant economic and political stakes of the Rule.
The Commission has long recognized that its disclosure authority is limited to
information that is financially material to investors, and it has previously rejected
calls to expand that authority to encompass environmental and social issues. See,
e.g., 81 Fed. Reg. at 23,970. The SEC’s sudden embrace of sweeping climate
disclosure requirements, without a clear justification for the change, suggests that
the Rule is driven more by political considerations than reasoned decision-making.

The SEC also fails to adequately consider the Rule’s significant compliance
costs and the potential economic consequences for businesses. The Commission’s
own estimates project that the Rule will impose an average of around $739,000 in
annual compliance costs on public companies. See The Enhancement and
Standardization of Climate-Related Disclosures for Investors, 89 Fed. Reg. 21,668,
21,875 (March 28, 2024). These costs will likely be passed on to investors and
consumers, resulting in lower returns and higher prices. The SEC’s failure to fully
grapple with these economic impacts renders its analysis arbitrary and capricious.

See Michigan v. EPA, 576 U.S. 743, 750-51 (2015) (“One would not say that it is
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even rational, never mind ‘appropriate,” to impose billions of dollars in economic
costs in return for a few dollars in health or environmental benefits.”).

Moreover, the SEC has not adequately considered the potential unintended
consequences of the Rule, such as the disincentive for companies to go public or the
pressure on private businesses to make their own climate disclosures. These effects
could have significant negative impacts on capital formation, job creation, and
economic growth. The SEC’s failure to fully analyze and account for these potential
consequences further undermines the reasonableness of its decision-making process.
See Chamber of Commerce v. SEC, 412 F.3d 133, 144 (D.C. Cir. 2005) (invalidating
SEC rule for failure to adequately consider effects on efficiency, competition, and
capital formation).

In short, the SEC’s Rule is arbitrary and capricious because it represents an
unexplained and unjustified departure from the agency’s longstanding position on
the scope of its disclosure authority. The SEC has not provided substantial evidence
to support the Rule’s necessity or benefits, and it has failed to adequately consider
the significant costs and potential unintended consequences of its sweeping climate
disclosure mandate. This Court should therefore vacate the Rule and send a clear
message that the SEC must engage in reasoned decision-making and stay within the

bounds of its statutory authority.
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III. The SEC’s Rule Will Harm Businesses, Particularly Small and Medium-
Sized Privately Held Enterprises

While the SEC’s Rule directly regulates large public companies, its effects
will cascade down to impose significant indirect burdens on businesses throughout
the supply chain, including privately held enterprises. Complying with the Rule’s
extensive disclosure requirements will necessitate the creation of complex data
collection and reporting systems, leading to substantial compliance costs. Some
studies estimate the compliance costs for non-registrants to be as high as $14 billion.
See The Enhancement and Standardization of Climate-Related Disclosures for
Investors, 89 Fed. Reg. 21,668, 21, 21851 (March 28, 2024) (citing a letter from the
Heritage Foundation). The SEC itself estimates that compliance will cost over $10.2
billion. See The Enhancement and Standardization of Climate-Related Disclosures
for Investors, 87 Fed. Reg. 21,334, 21,461 (April 11, 2022).

These costs will disproportionately impact smaller privately held companies,
which lack the resources of larger firms, despite being non-registrants and not
specifically targeted by the Rule. Many of NAW’s members, for example, are small-
to-medium-sized businesses that, while not directly regulated, will likely struggle to
meet the climate-related data demands passed down from their larger, regulated
business partners. These businesses operate on thin margins and have limited staff
and financial resources to devote to regulatory compliance. As large companies seek

to comply with the Rule’s extensive disclosure requirements, they are highly likely
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to demand climate-related data from their smaller suppliers and partners. This will
force these smaller companies to divert resources away from core business functions,
such as product development, marketing, and customer service, in order to collect
and report this data.

The indirect costs associated with the Rule will likely serve as an additional
barrier to entry for new businesses in affected supply chains. Furthermore, the
prospect of direct regulation may discourage some existing private companies from
going public. The added expense and regulatory burden of complying with the
SEC’s climate disclosure mandate will make it more difficult for privately held
businesses to access the capital markets and grow their operations. This, in turn, will
reduce job creation and economic growth, as fewer companies will be able to expand
and hire new workers.

Moreover, the Rule’s effects will extend far beyond the publicly traded
companies directly subject to its requirements. Large public companies, facing
pressure to comply with the Rule, will likely force their suppliers and business
partners to provide climate-related data and make their own disclosures. This
dynamic will effectively impose the Rule’s burdens on countless private businesses
that are not directly covered by the SEC’s mandate.

Small, privately held businesses in the wholesale distribution industry, which

serve as critical links in the supply chain, will be particularly vulnerable to this type
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of pressure from their larger, public company customers. Just as many small
businesses have been compelled to comply with California’s Proposition 65 labeling
requirements due to demands from large retailers, small wholesaler-distributors may
find themselves forced to bear the costs and burdens of the SEC’s climate disclosure
regime.

Although not directly subject to the Rule, these businesses may be required
by their publicly traded customers to collect and report data on its greenhouse gas
emissions, climate-related risks, and environmental policies. Failure to comply
could result in the loss of key contracts and threaten the company’s viability.

HT Metals, a distributor of ready-to-manufacture custom-cut raw materials to
precision manufacturers and fabricators in Arizona, provides a compelling example.
With just five employees and 21 years of operation in Tucson, HT Metals
exemplifies the type of small, privately held enterprise that forms the backbone of
America’s economy. While they primarily serve Tier 2 companies and aren’t directly
connected to many publicly traded firms, the ripple effects of the SEC’s Rule could
still significantly impact their operations.

Currently, HT Metals manages product-level compliance, such as providing
certificates for the Restriction of Hazardous Substances (RoHS). While this requires
additional documentation and incurs some costs, the metals industry has largely

adapted its processes to make such compliance manageable for small businesses.
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However, the SEC’s new climate disclosure rule presents a far more daunting
challenge. Unlike product-specific regulations, this rule deals with broad, often
uncontrollable factors like climate risks that require continual observation. HT
Metals will have to contend with how to respond to potential requests related to this
rule, particularly from any publicly traded customers. The prospect of having to hire
external experts annually to assess and report on climate-related risks, or
continuously monitor potential regulatory changes at local, state, and federal levels,
would impose a significant burden on a small operation such as HT Metals. This
could force HT Metals and similar small businesses to divert precious resources
away from their core operations and growth initiatives, potentially making decisions
that are detrimental to their long-term viability.

Now multiply this scenario across countless small businesses, and the true
economic impact of the SEC’s Rule becomes clear. Thousands of small wholesaler-
distributors, manufacturers, and service providers will be indirectly subject to the
Rule’s requirements, forcing them to divert resources away from job creation and
growth in order to comply with the demands of their larger, public company
customers.

HT Metals, for instance, may have to hire additional staff to collect and report
emissions data, invest in new software systems to track climate-related risks, and

spend countless hours completing disclosure forms and questionnaires. These costs
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will eat into the company’s already thin profit margins, making it harder to compete
and grow. Multiply this impact across the thousands of small businesses that make
up the wholesale distribution industry, and the cumulative effect on job creation and
economic growth becomes staggering.

Guy Berkebile, owner of Guy Chemical, exemplifies these concerns.
Established in 1995, Guy Chemical specializes in producing silicone sealants,
greases, and two-part epoxy adhesives, serving both consumer and industrial
markets, including many publicly traded companies. Despite his company’s success,
Berkebile expresses profound apprehension about the potential impact of the SEC’s
Rule. “I’'m not even sure where to begin on wrapping my head around this,” he states.

Berkebile’s experience highlights a common problem: entrepreneurs who
have built their companies from the ground up often lack the specialized staff or
expertise to address complex climate-related issues. Unlike large corporations with
dedicated sustainability departments, small businesses typically don’t have
employees qualified to assess and report on climate risks or emissions data.
Berkebile points out, “I don’t know who on my staff [ would assign this to, as [ don’t
have anyone qualified to answer climate-related questions.” This skills gap is not
easily filled, as climate expertise is not a traditional component of most small

business operations.
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The likely result is that these businesses will be forced to divert precious
resources away from core operations and growth initiatives to hire expensive third-
party consultants. Berkebile anticipates, “We most likely would have to hire a third-
party firm, who specializes in this subject matter, to tackle these questions and ensure
we are compliant.” This additional layer of compliance cost echoes previous
regulatory burdens, such as those imposed by the Affordable Care Act, where small
privately held businesses, had to contract external firms to ensure adherence to
complex regulations. For many small business owners, this represents yet another
financial strain in an already challenging economic environment.

Berkebile laments that these compliance costs divert resources away from
growing his company and into the hands of outside consultants. His concluding
remark, “I am glad I am older and phasing myself out of running the business. The
business environment 1s so complicated now for an upstart entrepreneur,”
underscores the chilling effect such regulations can have on entrepreneurship and
innovation in small to medium-sized businesses.

Guy’s concerns are not unique. They echo and parallel the apprehensions of
countless other privately held small to medium-sized enterprise owners across the
nation. From family-owned manufacturing businesses to local service providers,
entrepreneurs in various sectors face similar challenges. Whether it’s a small metal

distributor like HT Metals in Arizona or a specialized chemical producer like Guy
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Chemical in Pennsylvania, these businesses form the backbone of the American
economy. They share common struggles: limited resources, lean staffing, and a focus
on core operations that leaves little room for navigating complex regulatory
landscapes. The SEC’s Rule threatens to impose a one-size-fits-all approach that
fails to account for the diverse nature and limited capacities of these smaller
enterprises.

While the Rule directly targets publicly traded companies, its effects will
inevitably wreak havoc up and down the supply chain. Larger, publicly traded
companies are likely to impose the Rule’s requirements on their upstream partners
and suppliers, many of whom are non-registrants and small to medium-sized
businesses. This indirect application of the Rule’s burdens will force these smaller
enterprises to comply with regulations they were never meant to face directly. As a
result, thousands of businesses could find themselves grappling with compliance
burdens that are disproportionate to their size and resources, potentially stifling
growth, innovation, and job creation across entire industries and regions.

Moreover, the need to rely on external consultants raises concerns about the
accuracy and ownership of the data being reported. Small business owners,
particularly privately held businesses, may find themselves in the uncomfortable
position of being responsible for climate-related disclosures they don’t fully

understand or control. This not only increases their liability risk but also potentially
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puts them at a competitive disadvantage compared to larger firms with in-house
expertise.

The cumulative effect of such regulations is creating an increasingly hostile
business environment, particularly for new entrants and smaller firms. Many
seasoned entrepreneurs, especially those nearing retirement or considering passing
their companies to the next generation, express frustration and concern about the
future of small business in America. They fear that the regulatory landscape is
becoming so complex and costly that it will stifle entrepreneurship, making it
exceptionally difficult for new businesses to start and thrive.

This regulatory burden also threatens to slow innovation and job creation in
small businesses, which have historically been major drivers of economic growth.
As more resources are diverted to compliance and consultant fees, less capital is
available for research and development, expansion, or hiring new employees. This
shift could have long-term implications for economic dynamism and
competitiveness, particularly in sectors dominated by small and medium-sized
enterprises.

Furthermore, the indirect pressure from this rule may force small businesses
to make premature or ill-advised operational changes in an attempt to meet the

climate-related expectations of their larger business partners. Without the resources
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to properly analyze and implement sustainable practices, these hasty changes could
lead to inefficiencies or even financial instability for small firms.

The Rule’s burdens on privately held small and medium-sized businesses will
have far-reaching consequences for the U.S. economy as a whole. Small businesses
are the backbone of the American economy, accounting for 99.9% of all businesses
in the United States and employing nearly half of the private sector workforce.?
These businesses are also responsible for generating a significant portion of new job
growth, with small businesses creating 62.7% of new job creation since 1997.°

The SEC’s Rule threatens to stifle this engine of economic growth and job
creation by imposing significant costs and burdens on small businesses. As these
businesses struggle to comply with the Rule’s extensive disclosure requirements
(many of which likely will be pushed down on them by the larger businesses with
whom they contract) they will have fewer resources to invest in expansion,
innovation, and hiring. This, in turn, will lead to slower economic growth, reduced
job creation, and decreased competitiveness for American businesses in the global

marketplace. And because many small businesses are located in rural areas and

2 See U.S. Small Business Administration Office of Advocacy, Frequently Asked
Questions About Small Business (Mar. 2023), https://advocacy.sba.gov/wp-
content/uploads/2023/03/Frequently-Asked-Questions-About-Small-Business-
March-2023-508c.pdf.

31d.
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smaller cities, where they serve as a critical source of employment and economic
activity, the economic vitality of these communities will be put at risk.

Another significant concern is that some privately held small businesses may
lose valuable contracts with larger companies due to the SEC’s climate disclosure
rule. As large, publicly traded companies strive to meet the extensive reporting
requirements and potentially set ambitious climate-related targets, they may
fundamentally alter their supplier selection criteria. These larger firms might
preferentially choose to contract with suppliers and partners who can guarantee low
or zero greenhouse gas emissions, or who can readily provide comprehensive
climate-related data to support the larger company’s compliance efforts.

This shift in procurement practices could create a two-tiered market where
privately held small businesses without the resources to track, report, or significantly
reduce their emissions are increasingly shut out of lucrative contracts with larger
firms. For instance, a privately held small manufacturing company that has been a
long-time supplier to a large corporation might find itself replaced by a competitor
that can offer detailed emissions data or carbon-neutral operations. Similarly, small
privately held logistics firms unable to demonstrate low-emission transportation
methods might lose business to larger, better-equipped competitors. This unintended

consequence of the SEC’s rule could accelerate market consolidation, reduce
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diversity in supply chains, and further disadvantage small businesses that are already
struggling to compete in an increasingly climate-conscious business environment.

Innovation and entrepreneurship will also suffer under this rule. Small
businesses are often at the forefront of developing new technologies, products, and
services, and they play a vital role in driving innovation and competitiveness in the
U.S. economy. However, the downstream impact of the Rule’s compliance costs and
regulatory burdens will make it harder for small businesses to invest in research and
development, bring new products to market, and compete with larger, more
established firms.

Moreover, the SEC’s Rule will also have indirect consequences for these
companies by increasing the costs of goods and services they rely on. Many private
small businesses depend on larger, publicly traded companies for raw materials,
components, and other inputs. As these larger companies pass on the costs of
complying with the SEC’s climate disclosure mandate to their customers, small
businesses will face higher prices for the goods and services they need to operate.

This dynamic will be particularly challenging for small businesses in
industries with tight margins and intense competition, such as retail, hospitality, and
food service. For these businesses, even small increases in the cost of goods and

services can have a significant impact on their bottom line. As a result, the SEC’s
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Rule will put additional pressure on these businesses, making it harder for them to
compete and survive.

The SEC’s climate disclosure rule does not exist in a regulatory vacuum.
Rather, it adds another layer to an already complex web of regulations that
businesses, particularly small and medium-sized enterprises, must navigate. This
cumulative regulatory burden is a critical factor that the SEC has failed to adequately
consider in its rulemaking process.

Currently, businesses are subject to a multitude of federal, state, and local
regulations covering areas such as financial reporting, environmental compliance,
labor laws, and industry-specific requirements. For instance, many companies
already report certain environmental data to the Environmental Protection Agency
under various programs. The SEC’s new rule would require these businesses to
collect, analyze, and report much of this same information again, but in a different
format and with different specifications.

This duplication of effort not only increases compliance costs but also raises
the risk of inconsistencies in reporting, potentially exposing companies to legal
liabilities. Moreover, the interplay between the SEC’s climate disclosure
requirements and existing environmental regulations could create confusion and
uncertainty for businesses trying to ensure compliance across multiple regulatory

regimes. The SEC’s failure to comprehensively assess how its new rule interacts
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with and compounds existing regulatory burdens represents a significant oversight
in its rulemaking process. This oversight further underscores the arbitrary and
capricious nature of the SEC’s action and its potential to create unintended
consequences that could stifle economic growth and innovation.

The Rule’s indirect impact on privately held businesses will also have
consequences for consumers. As small businesses face higher costs for goods and
services, they will likely be forced to raise prices for their own products and services,
leading to higher costs for consumers across a wide range of industries. This, in turn,
will have a regressive impact on low- and middle-income consumers, who spend a
larger portion of their income on basic goods and services.

The SEC’s failure to fully consider and account for these significant economic
impacts renders the Rule arbitrary and capricious under the APA. The Commission
has not provided substantial evidence to justify the Rule’s necessity or demonstrated
that its benefits outweigh its considerable costs, particularly for small and medium-
sized businesses. Absent such evidence, the Rule cannot stand.

Furthermore, the sweeping nature of the SEC’s climate disclosure mandate
and its impact on businesses of all sizes underscores the need for clear congressional
authorization under the major questions doctrine. The Rule represents a
transformative expansion of the SEC’s regulatory authority, with far-reaching

consequences for the U.S. economy and the competitiveness of American businesses
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in the global marketplace. Such a significant policy decision must be made by
Congress, not an administrative agency acting unilaterally.

For all these reasons, this Court should vacate the SEC’s climate disclosure
rule and make clear that the Commission has exceeded its statutory authority and
failed to engage in reasoned decision-making. By doing so, this Court can protect
the rights and interests of American businesses, particularly the small and medium-
sized enterprises that drive economic growth, job creation, and innovation in the
U.S. economy. The Court can also reaffirm the fundamental principle that major
policy decisions with sweeping economic consequences must be made by Congress,
not administrative agencies, ensuring that our system of government remains true to
the separation of powers and the rule of law.

CONCLUSION

For the foregoing reasons, amici curiae JCNF and NAW respectfully request
that this Court grant the relief sought by the Petitioners and vacate the SEC’s Rule.
The Rule is arbitrary and capricious and will impose significant burdens on
businesses, particularly small and medium-sized privately held enterprises. This
Court should intervene to prevent the SEC’s unlawful overreach and protect the
rights and interests of American businesses.

The SEC’s Rule represents a clear case of agency overreach, with wide-

ranging consequences for the economy. By mandating extensive climate disclosures
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from public companies, the Rule will impose billions of dollars in compliance costs,
force companies to make speculative and burdensome disclosures, and pressure even
private businesses to follow suit. This sweeping regulatory mandate cannot be
justified by the general disclosure provisions relied upon by the SEC, and it
represents a major policy decision that must be made by Congress, not an
administrative agency.

Moreover, the SEC has failed to provide a reasoned explanation or substantial
evidence to support the Rule’s necessity and benefits. The Commission’s abrupt
reversal of its longstanding position on the scope of its disclosure authority, coupled
with its reliance on equivocal and limited evidence, renders the Rule arbitrary and
capricious under the APA. The SEC’s failure to fully consider and account for the
Rule’s significant economic impacts further underscores the unreasonableness of its
decision-making process.

This Court has an important role to play in checking agency overreach. By
vacating the SEC’s climate disclosure rule, this Court can send a clear message that
major policy decisions must be made by Congress, not unelected bureaucrats. The
Court can also protect the rights and interests of American businesses, particularly
the small and medium-sized enterprises that are the backbone of our economy.

In short, the SEC’s climate disclosure rule is a classic example of agency

overreach that cannot be allowed to stand. This Court should grant the relief sought
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by the Petitioners and vacate the Rule, reaffirming the fundamental principles of

separation of powers, reasoned decision-making, and the rule of law.
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